ORDINANCE NO. 05-2012

AN ORDINANCE REPEALING AND REPLACING ORDINANCE NO. 18-2011, AN ORDINANCE
GRANTING AN EASEMENT FOR THE ENCROACHMENT INTO THE ELLSWORTH AVENUE
PUBLIC RIGHTS OF WAY OF CERTAIN EXISTING ENCROACHMENTS ON THE ELLSWORTH
AVENUE RIGHTS OF WAY AND LOTS 1-5, CAIRNS ADDITON TO GRAND LAKE.

BE IT ORDAINED BY THE GRAND LAKE BOARD OF TRUSTEES THAT:

Section 1. An easement is hereby granted to F.A, Heckendorf Jr., Susan Carlson, and Carl C.
Heckendorf, as owners (hereinafter the “Grantee®) of Cairns Addition to Grand Lake Lot -5 and A
16AC Tract North of Lot 1-5 for the purpose of allowing the preexisting encroachments of 6’3°X6°3” of
the corner of the garage (hereinafter the “Garage”) and a 14°6”X19°6” one-story, log-sided cabin
(hereinafter the “Cabin™).

This easement shall remain in full force and effect for the benefit of the Grantee, its successors, heirs and
assigns, for so long as the present buildings remain on the lots. Grantee may perform normal
maintenance and repairs but may not enlarge them further into or above the public right-of-ways.

Section 2. Should any portion of the Garage or Cabin (hereinafter the “Buildings”) be destroyed by fire
or other casualty to the extent their reconstruction is not feasible; or if the Buildings or a portion of the
Buildings are removed as a resuit of the obsolescence or structural deterioration or if option 3b in Section
4 is chose; the associated encroachment with either the Garage or Cabin as a part of this easement shall
become null and void. Any new construction or reconstruction shall take place only within the confines
of the property lines of Cairns Addition to Grand Lake Lot 1-5 and A .16AC Tract North of Lot 1-5 and
shall in all ways comply with the applicable zoning regulations, building codes and all other development
regulations then in effect. : ' '

Section 3. An easement is hereby granted to F.A. Heckendorf Jr., Susan Carlson, and Carl C. Heckendorf,
as owners (hereinafter the “Grantee”) of Cairns Addition to Grand Lake Lot 1-5 and A .16AC Tract North
of Lot 1-5 for the purpose of allowing the preexisting encroachments of a 90° long by 3’ wide stone wall
fence (hereinafter the “Wall™).

This easement shall remain in full force and effect for the benefit of the Grantee, their heirs, successors
and assigns, until such time as the Town, in its sole determination, determines that this easement should
end. At such time, within 45 days of the Town providing notice to the Grantee, Grantee shall remove the
improvement and restore that portion of the Town right-of-way to pre-existing condition or better at
Grantee’s expense. The Grantee may perform normal maintenance and repairs to the improvement, but
may not enlarge it further into or above the public right-of-way.

Section 4. The Improvement Survey Plat (attached hereto as Exhibit ‘A”) purports to describe the
encroachments which are the subject of this Ordinance. This Ordinance shall not apply to any
encroachment other than the encroachments listed herein and are in conjunction with the Cairns Addition
to Grand Lake Lot 1-5 and A .16 AC Tract North of Lot 1-5.

This easement is contingent on the following:

A. Failure to comply with the dates for work completion submitted in the Rehabilitation Plan
(attached as Exhibit ‘B”) shall cause this casement to become null and void. Competition dates
are listed as follows:
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1. Demolition of existing unpermitted encroaching carport and covered walkway shall be
completed by November 15, 2011; and
2. Repair of the Wall shall be completed by November 15, 2011; and
3. The Garage shall be completed no later than Octobel 15,2012 by either
a. Rehabilitation as proposed
b. Demolition
3. Restoration of the Cabin shall be completed no later than October 15, 2012,

B. Restoration of the log rails of the Wall shalt be completed no later than October 135, 2012,

C. Removal of all other fencing on the Ellsworth Avenue Right-of-Way (hot including the fence
located on the western property line, delineating the subject parcel and the neighboring property)
shall be removed no later than October 15, 2012,

D. If permitted or unpermitted purposeful destruction of any or all of the permitted or unpermitted
encroachments occurs, the following shall apply:

1. The Grantee shall be required to submit to the Town an updated Improvement Survey
Plat depicting the new improvement size; and

2. The Town of Grand Lake may requirement amendment to the encroachment easements
permitted in this Ordinance to reflect the new improvement size.

Section 5. In granting said easement, the Town of Grand Lake expressly reserves to itself the right to
construct and maintain all municipal utilities and permanent improvements, and further reserves the same
right to all utility companies operating under a Town franchise or license or paying utility tax to the
Town,

Section 6. The easement granted by this Ordinance will not become effective until both of the following
shall has occurred as evidenced:

A. Grantee shall pay to the Town the sum of Two hundred Dollars ($200.00); and

B. Grantee shall deliver a full executed Indemnification Agreement (attached hereto as Exhibit *C’);
and

DULY MOVED, SECONDED AND ADOPTED BY THE BOARD OF TRUSTEES OF THE TOWN
OF GRAND LAKE THIS 27TH DAY OF AUGUST, 2012.

: -~ Votes Approving 6
(SEAL) Votes Opposed 0
Absent 1
Abstained 0
ATTES"“'

. Cﬁ““f“\(»z‘& M LA VL
Ronda Kolinske, CMC, Town Clerk
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EXHIBIT <
Indemnification Agreemeni

VQ— This Indemnification Agreement (hersinafter “the Agreement™), is entered into this
fL day of Mﬁ 2017, by and between F.A. Heckendorf Jr., Susan Carlson, and Carl
C. Heckendorf, as own (hereinafter referved to as the “Owner”) Caims Addition to Grand

Lake Lot 1-5 and A .16 AC Tract North of Lot 1-5 and the Town of Grand Lake, (hercinafier
referred to as “the Town™.)

WHEREAS, within the Town of Grand Lake, the Owner own a certain parcel of real
property, a portion of which encroaches irto and on the public rights of way of the Town; and

WHEREAS, the Town has granted to the Owners an easement for the encroachment into
the public rights of ways, by Ordinance No. 18-2011; and

WHEREAS, one of the requirements for the granting of the aforementioned ezsement is
the execution by the Owner of an Indemnification Agreement satisfactory to the Town;

1T 1S THEREFORE AGREED BY AND BETWEEN THE PARTIES AS FOLLOWS:

I. The Owner shall at all times prior to the termination or expiration of the Easement
indemnify the Town against all liability, loss, damage or expense sustained by the Town,
including attorneys’ fees and other expense of litigation, whether prosecuted to judgment or not,
arising prior to termination or expiration of the Easement:

a. On account of, or through the use of the premises or improvements thereon or

any part thereof by the Qwners or any other person for any purposed, less any reasonable wear
and tear;

b. Arising out of, directly or indirectly due to, and failure of the Owner in any
respect to promptly and faithfolly satisfy their obligations under the Easement;

C. Arising out of, directly or indirectly due to, any accident or any other occurrence
causing injury to any person or persons or property resulting from or in connection with the
Owners’ use of the Easement of the improvements thereon or any part thereof or connect thereto;

d. For which the Easernent and improvements or any part thereof or the Town as
owner thereof or interested herein may hereafter without fault by the Town become liable, and
especially, but not exclusively, and such liability, loss, cost, damage or expense that may arse
out of any statue, ordinance or regulation.

2. The Owner shall also, as the times prior to the termination of expiration ¢f thé lease
term, indemnify the Town against all liens and charges of any and every nature that may at any
time be established against the premises or any improvement thereon or any part thereof, or

connected thereto, as a consequence, direct or indirect, of any act of omission of the Owners’
interest under the Easernent,
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3. The Owner shall also indemnify the Town against all costs, counsel fees and liabilities
incurred in or about such claim or in or about any action or proceeding brought hereon. In case
any action or proceeding be brought against the Town by teason of any such claim the Owners
shall, on notice from the Town, resist or defend such action or proceeding by counsel, approved
by the Town, which approval shall be unreasonably withheld.

4, The Owners shall carry comprehensive general liability insurance, inclading broad form
coverage in the face amount of 3700,000 with the Town named as an additienal insured. A copy
of the current insurance policy shall be submitted to the Town. In the event the Colorado
Governmental Inmunity Act is amended, the Town shall be. required to provide increased

coverage so that the total amount of insurance equals the limit of liability under the Act as
amended, plus $100,000.

5. This Agreement shall be subject to the terms and provisions of the Easement.
6. This Agreement may be assigned by the Owners only with the prior written approval of

the Town, which approval shall not be unreasonably withheld.

7. In the event a dispute should arise as to the interpretation or application of this
Agreement, the dispute shall be resolved according to the laws of the State of Celorado.

8. As used herein, ‘Owner” shall include the Owners, their heirs, successors, assigns, and
invitees of any kind.

THE OWNER:
F.A. Heckendort Jr.

\f‘_f:r;_’.f?-,g’v{:;cr/iié.&‘«:-ﬁéé)}?/ 4 /g " ,’/2: 7/ Z 07 L

Date

)é{,{,w/dm/ Wﬂ/ O -3 T-d01a
Susan Carlson Date
P
Ll e ]
Carl C. Heckendorf - Date 2"’/- /jj -y et

Date /\/\f\\‘ 2‘} %\”Z/’"
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