
CITY OF OGDEN
222 Riley Avenue, P.O. Box C

(785) 539-0311
Ogden, Kansas 66517-0843

Council Meeting

October 6, 2010

The Regular Meeting of the Governing Body for the City of Ogden was scheduled on
Wednesday, October 6, 2010 at 7:00 p.m. in City Hall.

The meeting was called to order at 7:02 p.m.
The following members were present; Kenneth Carroll, Ward Nations, Rae Harris,

Brian Still and Mayor Pence. Attorney Irvine was present. David Ward was not present.

Mayor Pence invited the public to present comments to the Governing Body.

Mayor Pence commented that Patrick Cox-BG Consultants, Inc. would be presenting
information regarding the floodgates on the box culvert under K-18 Highway preceding his
agenda item.

Nations moved to approve the Agenda. Seconded by Carroll. Motion carried.

Nations moved to approve the minutes ofthe September 15,2010 Council Meeting.
Seconded by Carroll. Motion carried.

Rick Cantu, present, requested an Occupational License for Frosty Treats of Texas, Inc. as a
mobile ice cream vender. Cantu submitted a copy of his Kansas Registration under the
Kansas Food, Drug and Cosmetic Act and Food Service and Lodging Act; and a copy of his
insurance identification card.

Still moved to grant Rick Cantu an Occupational License for Frosty Treats of Texas,
Inc. as a mobile ice cream vender. Seconded by Harris. Motion carried.

Nations inquired whether Schwan's Sales Enterprises, lnc had an Occupational
License. Clerk responded that they did not. Still commented that soliciting such as
Schwan's should have a license.

Marcy Cassel, present, stated that she has 21 or 22 rental mobile homes within various
mobile home courts throughout the City. Cassel commented that she will be demolishing 4
mobile homes located in Maplewind Court. Casssel commented that she has contracted with
G & T Excavating LLC, a division of Howie's Recycling, to conduct the demolition. Cassel
stated that G & T Excavating will bring the roll-off type dumpsters in which to deposit the
debris. G & T Excavating estimated that it would take approximately 3-4 consecutive days
to demolish the 4 mobile homes. Cassel commented that the ordinance requires a $500 cash
bond for each mobile home to be demolished and $2,000 would be difficult to post.

Carroll stated that no applicant shall receive more than one permit in any given time
therefore, only one demolishing permit can be obtained and be active at a time. Attorney
Irvine commented that the same cash bond can be rolled over to the next permit once the
previous demolition has been inspected and found to be in compliance. Council agreed.
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John Gieber III was not present.
Carroll moved to table the agenda item of John Gieber III - Hiring of Code

Enforcement Officer to facilitate ordinance enforcement until the next meeting. Seconded by
Still. Motion carried.

Patrick Cox-BG Consultants, Inc, present, commented that the contractor is to begin the
extension to the box culvert under K-18 Highway located south of the K-18 and South
Walnut Street intersection. KDOT has indicated that one of the floodgate brackets had
broken and was found in the creek.

Cox commented that the interlocal agreement with KDOT stated that KDOT was to
allow the City to continue hanging the floodgates onto the improved box culvert. Cox
inquired as to what, if any, responsibility KDOT had with regard to repair ofthe floodgates.
Cox commented that repairs are necessary to the floodgates prior to re-hanging.

Cox will investigate the damage to the bracket.

Patrick Cox-BG Consultants, Inc., present, commented that Michael Noble-Aventura, LLC
had approached the Kansas Department of Commerce for Recovery Zone Bonding and was
successful in obtaining the initial commitment on $8.5 Million of Recovery Zone Bonding
for construction of the Lexington Hotel.

Cox commented that KDOT will be constructing Cimarron Trail to a rural section
standard consisting of an asphalt road surface with drainage ditches. The issue of concern
was funding extension of utilities to the hotel development. Funding of the hotel
construction would be through the issuance of Industrial Revenue Bonds and the developer
would be responsible for attaining investors to buy the bonds.

Cox commented that the Kansas Economic Development Program is a source through
which funding of infrastructure improvements could be sought. The Program centers onjob
creation with revolving loan funding by HUD from the American Recovery and
Reinvestment Act and administered by the Kansas Department of Commerce through the
Community Development Block Grant Program. Cox stated that the City assumes no
financial liability. Cox commented that the Program is a competitive application process
conducted on a monthly basis. The funds are specifically for infrastructure extension for
commercial development for permanent job creation. The number of permanent full-time
equivalent job positions created determines the maximum amount of funding available to a
new business. Noble has provided a document that indicates that the hotel will provide 24
full-time equivalent employee positions. These positions must be substantiated and
documented for the CDBG - Economic Development application. The Program determines
funding based on $35,000/employee to a maximum of $750,000. Cox stated that the
business will be responsible for paying back 100% of the Grant at 0% interest over 10 years.
Cox stated that Section 5.2 - Infrastructure of the Program regulations indicates that the
Grantee is a conduit for the payments but is not responsible for any shortfall that may ensue.
Cox stated that the City has some administrative liability, no financial liability, to administer
the program over the 10-year payback period. A Special Assessment will be assessed against
the hotel property and the City will recive the payment and remit to the State. Cox stated that
should there be a default by the property owner, the Kansas Department of Commerce or
HUD would focus their collection efforts on the property owner.

Cox stated that under the CDBG guidelines, there must be a grant writer who
prepares the application. Cox commented that Rose Mary Saunders-Ranson Financial
Consultants could prepare the application at a cost not to exceed $2,000. Cox commented
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that applications are due the s" of each month. Cox commented that the KDOC stated that
the Recovery Zone Bonds (or IRB) would have to be sold to investors prior to their receipt of
the CDBG - Economic Development application. The bonds would have to be sold by the
end of2010. The Notice of Intent to Issue Recovery Zone Facility Bonds would have to be
executed before the process could proceed further.

Harris commented that a fmancial investigation should be conducted on Aventura,
LLC to determine its fmancial capabilities.

Cox commented that he met with Patrick Collins and Doug Messer of Riley County
Emergency Management to discuss the necessity and details of providing sprinkler system
flow and fire hydrant demand for the hotel development. The appropriate size water mains
have been installed in the River Trail Development but the problem lies within the core of the
City. Cox stated that meeting the Code requirements to provide fire protection for a three-
story hotel is a complex issue. Cox commented that the Economic Development funding
would provide for construction of the needed water distribution infrastructure improvements.

Still commented that there are several lots adjacent to the hotel site that would benefit
from infrastructure improvements and he inquired how the Special Assessments would be
allocated among the benefiting lots.

Clerk inquired what would be the result ofKDOC determining that only 10 full-time
equivalent employees can be substantiated and funding amounted to only $350,000 when the
project cost is $750,000. Cox recommended that the City Attorney confirm that the language
allows that if certain criteria are not met that the project can be terminated.

Cox commented that discussions with Collins and Messer entertained the idea of
providing fire protection to the hotel by dry hydrant application where water from the lakes
within the development are utilized. Justification would depend on the outcome of a 50-year
drought scenario. Another source could be the Kansas River.

Attorney Irvine commented that should the City authorize the Notice of Intent to
Issue Recovery Zone Bonds and the developer is successful in selling the bonds to investors,
what position would the City be in should the KDOC not award the CDBG Economic
Development funding. Cox suggested that a caveat be placed on the agreement stating that
should anyone aspect of the process not be fulfilled, the project can be terminated. Attorney
Irvine commented that should the Recovery Zone Bonds be sold, that would be past the point
of no return. Attorney Irvine commented that the qualification to the developer could state
that the City would make a good faith effort to apply for the CDBG Economic Development
funding but in the event that the City is unsuccessful in securing funding then the developer
would be responsible for paying for the infrastructure improvements up front. Attorney
Irvine commented that it could be possible to protect the City through a Developer's
Agreement whereby the developer commits to complete the hotel proj ect in the event the
City is unable to secure the CDBG Economic Development funding.

Cox stated that the CDBG Economic Development Program requires a match and the
match comes from the commitment of the Recovery Zone Bonds and not from the City
treasury.

Nations commented that he was concerned about the potential of the City being faced
with an Equitable Estoppel issue without a Developer's Agreement.

Attorney Irvine inquired whether there were any other Code options other than a
sprinkler system for fire protection that would permit the hotel project to proceed without
doing the water distribution improvements in the core of the City. Cox commented that there
are things that can be done that are site specific and would have no benefit to the remaining
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areas of the City and River Trail Development, such as an at-ground storage reservoir, small
booster pump station or dry hydrant application that would only accommodate the hotel.

Attorney Irvine will contact Noble regarding an invitation to attend the next Council
Meeting.

Marvin Rodriguez-Zoning Administrator, present, commented that 8 certified notices were
sent to property owners regarding abandoned signs/poles requesting compliance with the
Zoning Regulations. Rodriquez submitted a summary of the status of compliance/non-
compliance. Three signs have been removed and one owner is considering using the sign.

Rodriguez requested direction whether to send a second notice informing the owners
that the City will begin abatement or have the owners appear in Municipal Court under the
authority of Section 19-401 of the Zoning Regulations.

Rodriguez commented that the certified notices sent to Sam Seals' residence and Post
Office box was returned unclaimed. Attorney Irvine commented that the same notice was
also sent to Sam Seals by regular mail.

Attorney Irvine commented that filing charges in Municipal Court would be less risky
but would be a more lengthy process.

Nations moved to send another notice by regular mail to the property owners not in
compliance stating that the City is requesting compliance within 60 days and if compliance is
not forthcoming the City will take official action as specified in the ordinance. Seconded by
Carroll. Motion carried. Still abstained.

Attorney Irvine commented that an article in the Kansas Government Journal stated that the
Alcoholic Beverage Control division became aware that cities were issuing temporary cereal
malt beverage licenses under their home rule authority. Attorney Irvine commented that the
Alcoholic Beverage Control requested an Attorney General Opinion asking whether a beer
wholesaler can sell Cereal Malt Beverage to holders of temporary licenses that do not meet
the State requirement that 'retailers' licenses shall be issued either on an annual basis or for
the calendar year'. Attorney Irvine commented that the Attorney General Opinion stated that
cities may issue temporary CMB licenses and that beer wholesalers may not sell CMB to a
person holding a license that is not issued on an annual or calendar year basis. Attorney
Irvine commented that the article suggested that cities could issue licenses for the calendar
year, but for specific events within that calendar year.

Attorney Irvine commented that the current ordinance allows temporary permits for
alcoholic liquor and he submitted an amending ordinance to include temporary permits for
CMB. The Council would approve temporary alcoholic liquor licenses and temporary CMB
licenses. The Mayor may issue temporary CMB licenses for the purpose of selling or serving
CMB at a private function at the community center .

. Nations inquired whether a license would need to be obtained if alcoholic liquor or
CMB were being served at a church hall or at a private residence for a wedding reception.

Attorney Irvine commented that the proposed ordinance provides that a temporary
permit shall be issued for a calendar year, however, the holder of the permit shall not sell or
serve alcoholic liquor or CMB on any day, except on such days designated on the
application.

Harris moved to table consideration of the Ordinance Amending Various Sections of
the Code of the City of Ogden, Kansas, Related to Selling and Serving Alcoholic Liquor and
Cereal Malt Beverages Within the City until the October 20, 2010 Council Meeting.
Seconded by Nations. Motion carried.

4



October 6, 2010

Harris commented that she has reviewed the bills of the month and found them acceptable.

Attorney Irvine commented that he was directed to inquire of Attorney Peter Rombold
regarding the City owned property that KDOT contractors are working upon constructing the
new K-114 Highway and Skyway Drive intersection. Attorney Irvine commented that a
KDOT employee was unaware that KDOT was working on City property. Attorney
Rombold stated that the City-State Agreement provides for the City to turn title of the
property over to KDOT should they require need of it. Attorney Irvine expected that in the
near future, KDOT will be contacting the City regarding this issue.

Attorney Irvine commented that he has had conversations with Barry Arp's attorney,
Attorney Richard Seaton, about the situation where the City required Arp to take certain
actions that probably were beyond what should have been required. Attorney Irvine stated
that the discussions were in the form of a reimbursement of $800 for expenses Arp incmred
in architectural fees associated with a parking lot that were probably not justified. Attorney
Irvine stated that is was considered an acceptable resolution to resolve the issue.

Nations moved to authorize a reimbursement in the amount of $800 to Barry Arp.
Seconded by Still. Motion carried.

Attorney Irvine stated that he will obtain a signed release from Barry Arp.

Carroll commented that volunteers or donations for props at the Haunted House would be
gratefully accepted.

Carroll commented that he will submit a total cost statement for lockable disc golf
targets in the near future. Carroll commented that the VFW has indicated that they would be
interested in contributing a donation towards the project.

Still inquired if there were copies of Building Permits that are issued monthly. Clerk replied
that the Building Inspector has the original Building Permits on file.

Harris inquired how long has it been that the fire hydrants have been flushed. Mayor Pence
stated that the Foreman indicated that when complaints are received the water line is flushed
and that the Riley County Rural Fire Department will begin flushing hydrants on a regular
basis.

Mayor Pence commented that the Foreman is attempting to derive some cost estimates for
street maintenance.

Mayor Pence commented that the Foreman is conducting the annual Mobile Home
Court inspections and Vehicle Dealers inspections. Clerk commented that the inspections
must be conducted prior to the renewal of licenses and the Foreman is conducting the
inspections because there is no Code Enforcement Officer.

Mayor Pence commented that Mariah Bracebridge is requesting use of the Community
Center for her wedding reception and he inquired whether the Council would waive the rental
fees as a gift towards the occasion. Consensus of the Council was in agreement.

Nations moved to adjourn the meeting. Seconded by Still. Motion carried.
Time: 9:11 p.m.

Vincent L. Kramer II
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