
CITY OF OGDEN
222 Riley Avenue, P.O. Box C

(785) 539-0311
Ogden, Kansas 66517-0843

Council Meeting

September 1, 2010

The Regular Meeting of the Governing Body for the City of Ogden was scheduled on
Wednesday, September 1, 2010 at 7:00 p.m. in City Hall.

The meeting was called to order at 7: 13 p.m.
The following members were present; Kenneth Carroll, David Ward, Ward Nations,

Brian Still and Mayor Pence. Attorney Irvine was present. Rae Harris was not present.

Mayor Pence invited the public to present comments to the Governing Body.

Carroll moved to have the Ordinance Authorizing the Mayor to Approve the Issuance of a
Temporary Special Event Cereal Malt Beverage License for Private Events at the
Community Center placed on the September 15,2010 Agenda and approve the Agenda as
amended. Seconded by Ward. Motion carried.

Nations moved to approve the minutes of the August 18,2010 Council Meeting. Seconded
by Still. Motion carried.

Michael Noble-Aventura, LLC, present, submitted written responses to questions prepared
by Attorney Kim Bell-Gilmore & Bell regarding the proposed hotel project. Noble
commented that two years ago he started the process of building a hotel within the River
Trail Development but was put on hold because of the economic downturn. Noble stated that
the concept was revived because of the American Recovery and Reinvestment Act Recovery
Zone Bond program sponsored by the Kansas Department of Commerce.

Noble stated that he wanted to start several projects to include an 84-room Lexington
Hotel & Suites, 500-1,000 unit "Iron-Gate" Secure Storage facility, and "Refill" Syn-Gas
Facility. Noble commented that 10% of the pre-tax net revenue would be allocated towards
education programs focusing on after-school health and wellness issues.

Noble commented that the project would create approximately 110 temporary
construction jobs, and the hotel would employee 12-16 permanent jobs with the possibility of
expanding the hotel in the future. Noble stated that insulated steel panels would be the
construction material used.

Noble commented that he has hired Silver Creek (formerly Penta) Hospitality, a hotel
management company. Roger Bloss-CEO and Bernie Moyle-COO are founding partners of
Vantage Hospitality Group, Inc. and each have a 5% minority ownership share in the hotel
and will provide additional marketing support and oversight of the management company.

Noble commented that total cost of the hotel project including first year operating
reserves is over $8 Million. Noble commented that after the first year the estimated value of
the hotel would be $10.6 Million. Noble stated that the debt/income ratio after the hotel
stabilizes would be 1.8. Noble projected that stabilization would occur within one year of
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construction. Noble commented that the Lexington brand has been in existence for 6 years
and the hotels have at least a 3-4 star rating.

Ward stated that within River Trail Unit 8, in which the hotel will be located, there
are a total of 5 lots that would be served by infrastructure improvements. Ward commented
that the estimated cost ofthose improvements is $770,000 that would be spread equally over
the 5 lots. Ward stated that the hotel would be assessed a 1/5 share and the remaining 4/5
shares would be the responsibility of RIM Development, who isn't currently paying their
special assessments on other improved property. Ward stated that the City's debt capacity is
near the maximum permitted and cannot finance any additional development. Ward
commented that Noble's project is in jeopardy because of those circumstances. Ward
inquired whether Noble would consider financing and installing the infrastructure
themselves. Noble replied that he would have to discuss the issue with RIM Development.

Noble commented that the City would only be a conduit through which the Industrial
Revenue Bonds would be issued to cover the cost of constructing the hotel. Attorney Kim
Bell-Gillmore & Bell, present, stated that the issuance of tax-exempt industrial revenue
bonds does not obligate the City for the debt. Attorney Bell stated that the City would act as
the conduit issuer who would issue the debt and would actually take a property interest in the
hotel, either fee simple or a full interest in the hoteL Attorney Bell commented that the City
would then lease the hotel back to the developer, the lease payments would be sufficient to
pay the debt service of the bonds and the facility itself would be pledged as security for the
debt. Attorney Bell commented that should there be a foreclosure/default, the City could
terminate the lease with the developer and the property could be sold in satisfaction of the
debt. Attorney Bell stated that there would be an independent trustee bank that would handle
the entire process. Attorney Bell stated that once the bonds were issued the City would not
have any ongoing responsibility with respect to the bonds. Attorney Bell stated that it would
be the responsibility of the developer to either hire an underwriter and have a public offering
of the debt or find independent sophisticated investors that are willing to make the
investment decision to hold the bonds. Attorney Bell stated that the type of federal program
that allows the issuance of tax-exempt debt expires December 31, 2010 otherwise the interest
becomes taxable to the investor. Attorney Bell stated that 95% of the bond proceeds must be
spent on depreciable costs such as land and construction expenses; not on working capital,
operating reserves, salaries or startup costs. Attorney Bell commented to conduct a public
offering of the bonds at this point could be difficult given the time constraint. Attorney Bell
commented that there has not been a sufficient number of projects within the State to utilize
the allocation and therefore a third round of requests for application is likely next year.

Attorney Bell stated that there are two types of Recovery Zone Bond Reallocation
projects: Facility Bonds for private projects and Economic Development Bonds for public
projects. The Economic Development Bonds are sold as taxable debt and the City makes
application to the Department of Revenue every six months for the Principal and Interest
payments and the federal government pays a 45% subsidy on the interest. Attorney Bell
commented that the City would have to issue debt and still have all the debt limit obligations.

Attorney Bell commented that the City would have to first declare either the entire
City or at least the River Trail Development as a Recovery Zone with specific findings of an
indication of hardship in the area. Attorney Bell commented with regard to infrastructure,
typically an engineer's estimate is obtained, a petition is submitted requesting the City to
provide the infrastructure financing, the City issues temporary notes to construct the
infrastructure improvements, and once the infrastructure is installed permanent financing is
obtained and the property is charged a special assessment to pay the debt. Attorney Bell
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commented that the City is hesitant because a number of previous project special assessments
are not being paid making the City obligated to pay the debt from its own financial resources.
Attorney Bell commented that the infrastructure would have to be put in while avoiding the
possible situation of nonpayment of the special assessments and the City may be looking for
the developer to finance the infrastructure improvements themselves. Attorney Bell
commented her concern was finding a way to construct the infrastructure in a manner that is
not going to burden the City and have assurance that the project can be marketed and the
bonds closed by the end of the year.

Noble commented that the 10% of the pre-tax net revenue allocated towards
education programs would continue for as long as he owned the hotel. Noble stated that
good after-school programs improved academic performance.

Noble commented that he has never built a hotel before and that is the reason he
would be using the expertise of Bloss and Moyle. Noble stated that he has spent
approximately $250,000 of his own money over the past two years on the project. Noble
commented that an investor has indicated that he would invest up to $1,000,000. Noble
stated that he is trying to convince RIM Development to subordinate the land for three years
so that the entire $8 Million Bond would not have to be sold.

Noble stated that "Refill" Syn-Gas could produce electricity to supply the River Trail
Development and possibly supply the entire City with electricity, taking the City off the
'electrical grid'.

Ward inquired whether Noble would be willing to finance the infrastructure
improvements, and Noble replied that he was not willing to commit to the proposal without
first talking to RIM Development. Carroll commented that the City is probably going to
request that the developer finance the infrastructure improvements because the City is not
wanting to expose itself to additional debt and risk at this time. Attorney Bell commented
that there would have to be some other method of financing the infrastructure without using
the City's general obligation bond authority. John Haas-Ranson Financial Consultants,
present, commented that the City has a policy regarding securing the special assessments
through a Letter of Credit which relates to residential property and is not applicable to
commercial projects. Haas stated that should the City decide to finance the infrastructure
improvements for the hotel project, Noble would be confronted with the most stringent
policy regarding a Letter of Credit that has ever been devised by an attorney. Haas
commented that a 100% Letter of Credit would be proportionally released equal to the
retirement of the GOB. Attorney Bell stated that the Economic Development Bond
component of the American Recovery and Reinvestment Act Recovery Zone Bond program
would not solve the problem of the City being responsible for the debt for infrastructure
improvements.

Ward commented that at this time the only action the Council could take would be to
consider the Resolution Designating a Recovery Zone Pursuant to the American Recovery
and Reinvestment Tax Act of2009 for the Purpose ofIssuing Recovery Zone Economic
Development Bonds and Recovery Zone Facility Bonds. Ward stated that the future
financial position of the City is uncertain and for the Ci~ to be responsible for more debt at
this time would be irresponsible. Ward commented that having a hotel in the River Trail
Development would be an asset to the City however, getting to that point is the problem that
requires solving given the situation. I

Ward commented that he would be concerned with an Equitable Estoppel issue
should the City continue to proceed with the process. Attorney Irvine stated that Noble is
asking the Council to approve two items: designating a Recovery Zone and the issuance of a
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Notice of Intent to Authorize Recovery Zone Facility Bonds. Attorney Irvine commented
that the Council may be willing to entertain designating the area a recovery zone but at this
point in time the Council is not willing to issue the Notice of Intent to Authorize the
Recovery Zone Facility Bonds until they receive more information about Noble's proposal to
finance the infrastructure improvements. Attorney Irvine directed the statement to Noble that
the City is not committing itself to anything related to the topics discussed during this
meeting. Noble replied 'OK'.

Attorney Bell stated that, with respect to the Resolution, the Council would have to
make findings that there is economic distress in the area and then decide whether the area
designated as a recovery zone is be the entire City or a specific portion of the City.

Ward stated that the Council is considering the following Resolution for the general
purposes of the City under the American Recovery and Reinvestment Act of 2009 and not for
any particular project and subsequently moved to adopt Resolution 09-01-10-A - Designating
a Recovery Zone Pursuant to the American Recovery and Reinvestment Tax Act of 2009 for
the Purpose of Issuing Recovery Zone Economic Development Bonds and Recovery Zone
Facility Bonds. Seconded by Nations. Motion carried.

Carroll moved to recess the meeting until 8:49 p.m. Seconded by Still. Motion carried.
Ward voted against.

Carroll moved to return to the Regular Session. Seconded by Still. Motion carried.

Terry Morrand, Jr-Foreman, present, informed the Council of the compromise with USD
#383 with regard to repairing the road surface in the 200 Block of 14thStreet. Morrand
stated that USD #383 has agreed to pay the City $5,200 towards replacing two large sections
of pavement, 21' x 50' and 21' x 120'. The City Crew will complete a full depth repair by
removing the damaged asphalt and subgrade, and placing 4" of compacted AB-3 gravel and
2" of asphalt as the repair.

Morrand commented that Shilling Construction has submitted a bid of $13,650 to
overlay the entire 200 Block of 14thStreet with 2" of asphalt. Morrand commented that as an
alternative, a chip seal application would cost approximately $2,000.

Morrand stated that two repairs to the asphalt in the 200 Block of 13thStreet will be
done by Champion Builders.

Ward commented that it appears that a program of chip sealing the streets has
replaced overlaying streets with asphalt. Morrand commented that more streets can be
maintained by chip sealing compared to the cost of overlaying. A typical one-block street
can be chip sealed for approximately $2,000 compared to over $10,000 with a 2" overlay.
Ward commented that the sales tax received from Riley County as the City's share of the
RoadlBridge and Economic Development Sales Tax should be used to restore streets while
making cuts in General Fund expenditures.

Ward requested Morrand to submit a block-by-block maintenance plan for the
streets and alleys.

Morrand commented that a chip seal application typically lasts approximately 3-4
years before reapplication. Morrand estimated that an overlay would last over 20 years
provided that periodic chip seal applications and crack sealing is done.

Nations commented that he didn't agree with chip and sealing the 200 Block of 14th
Street when the City had the funds for an overlay because then there would be one less street
that would have to be considered for overlaying in the maintenance plan.
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Ward moved to accept $5,200 from USD #383 to complete repairs to the 200 Block
of 14thStreet and authorize a chip seal application over the same roadway. Seconded by
Still. Motion carried.

Terry Morrand, Jr.-Foreman, present, commented that he was informed that SEMA, a
contractor for the K-18 construction project, was transporting their large crane down
Cimarron Trail. Morrand stated that while he was inspecting the concrete road surface for
damage, he observed contractor vehicles traveling at high speed on Cimarron Trail. Morrand
requested authorization to install Speed Limit signs in the 3700 and 3600 Blocks of Cimarron
Trail and a Stop Sign at the South Walnut Street and Cimarron Trail intersection. Without
such signage, RCPD will not enforce the speed limit.

Carroll moved to authorize the installation of Speed Limit signs in the 3700 and 3600
Blocks of Cimarron Trail and a Stop Sign at the South Walnut Street and Cimarron Trail
intersection. Seconded by Nations. Motion carried .

.Nations requested that Morrand investigate how much of South Walnut Street would
a 2" asphalt overlay extend for $13,000.

Ward moved to authorize to pay $82,127.50 from the General Fund to facilitate payment of
River Trail Unit 1, 5, 6, 7, 11,2 and Sheridan Place General Obligation Bond Principal &
Interest due October 1,2010. Seconded by Nations. Motion carried.

Nations moved to adopt Ordinance # 659 - Regulating Traffic Within the Corporate Limits of
the City of Ogden, Kansas; Incorporating by Reference the "Standard Traffic Ordinance for
Kansas Cities," Edition of 20 10, With Certain Omissions, Changes and Additions;
Prescribing Additional Regulations; Providing Certain Penalties and Repealing Ordinance
No. 649 and All Other Ordinances in Conflict Therewith. Seconded by Still. Motion carried.

Attorney Irvine brought to the attention of the Council that the State Legislature passed the
Kansas Indoor Clean Air Act prohibiting smoking in any enclosed City facility and within 10
feet of outside entrances, operable windows and ventilation systems. Attorney Irvine stated
that the 2010 Uniform Public Offense Code (UPOC) includes the above prohibitions.
Attorney Irvine commented that the City of Manhattan adopted a broader and more
restrictive smoking policy than the State Statute.

Attorney Irvine stated that Chapter 10.24 - Smoking Prohibited, Chapter 10.25 -
Smoking; Posting Premises, and Chapter 10.26 - Smoking Prohibited; Penalties can be
excluded from the 2010 UPOC resulting in the Council choosing not to enforce that law.
Enforcement would be the responsibility of the Riley County Attorney. Attorney Irvine
distributed a copy of House Bill No. 2221 for the Council to review.

Ward moved to table consideration of an Ordinance adopting the 2010 Uniform
Public Offense Code until the next meeting. Seconded by Still. Motion carried.

Mayor Pence recused himself from discussion of filling the City Treasurer position.

Kenneth Carroll-President of the Council presided at the meeting.

Nations stated that discussion of the Council revolved around combining the position and
duties of City Treasurer with an existing position and staff. Ward commented that the
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Council was inquiring whether that was satisfactory, and if not, then the position would be
open for accepting applications.

Ward moved to hire Sharon Pence-Office Assistant to fill the position of City
Treasurer. Seconded by Still. Motion carried.

Mayor Pence returned to preside during the remainder of the meeting.

Carroll moved to recess into Executive Session, until 10:02 p.m., for Attorney/Client
privilege. Seconded by Still. Motion carried.

Ward moved to return to the Regular Session. Seconded by Nations. Motion carried.

Ward moved to recess into Executive Session, until 10:19 p.m., for Attorney/Client privilege.
Seconded by Still. Motion carried.

Carroll moved to return to the Regular Session. Seconded by Nations. Motion carried.

Clerk informed the Council that it was discovered during the last Emergency Warning Siren
Test that both sirens were not working. The siren located at 10th Street and South Park Street
requires replacement of the blower motor at a cost of $1,600. The siren is outdated and some
key components are either not available or very expensive to fabricate. Patrick Collins-Riley
County Emergency Management stated that the siren in the City Park is adequate for the City
and reminded the public that a siren is only to warn people who are outside and not for
warning those inside.

Consensus of the Council was not to repair the siren located at io" Street and South
Park Street.

Still commented that the painting of the crosswalk on Riley Avenue at North Park Street
could not be considered satisfactory.

Ward inquired why the gates along Dry Branch Creek at 13th Street and 14th Street were not
closed and locked. Ward stated that money was spent for the gates and they should be locked
to prevent entry onto City property.

Ward moved to adjourn the meeting. Seconded by Still. Motion carried.
Time: 10:33 p.m.

Vincent L. Kramer II
City Clerk Mayor
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